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DIGEST 

1 .  Although Anti-Assignment Act, 41 U.S.C. S 15 (19821, 
generally prohibits the assignment of government contracts, 
this statute is intended solely for the protection of the 
government and the government may recognize an assignment as 
the circumstances in a particular case may warrant notwith- 
standing the Act. 

2 .  Contracting agency acted reasonably in approving 
assignment of a government contract where agency thereby 
assured continued performance of contract for urgently 
needed supplies under essentially the same material contract 
terms. 

3 .  Assignment of a government contract is not inconsistent 
with the provisions of the Competition in Contracting Act of 
1984, 10 U.S.C. 5 2304(a) (Supp. IV 19861, generally 
requiring agencies to obtain full and open competition in 
conducting procurements. 

DEC I S ION 

American Shipbuilding Company protests the Department of the 
Navy's decision to permit the assignment by Pennsylvania 
Shipbuilding Company (PSC) of its contract for  construction 
of two T-A0 187-Class fleet oilers to Avondale Industries, 
Inc. American asserts that the assignment was contrary to 
the Anti-Assignment Act, 41 U.S.C. 5 15 (19821, and that the 
Navy instead was required to recompete the requirement for 
the two ships. We deny the protest. 

The Navy awarded a fixed-price incentive contract to PSC in 
1985 for the construction of two T-A0 fleet oilers, with 
options for two additional fleet oilers; the Navy subse- 
quently exercised the options in February 1986 and 
February 1987. In late 1987, however, PSC informed the Navy 



t h a t  i t  was e x p e r i e n c i n g  f i n a n c i a l  d i f f i c u l t y  as a r e s u l t  o f  
s i g n i f i c a n t  cost i n c r e a s e s  and t h a t  t h e  amount o f  pas t  due  
d e b t s  owed s u b c o n t r a c t o r s  was i n c r e a s i n g .  Concerned t h a t  
PSC would  be u n a b l e  to  c o n t i n u e  o p e r a t i o n  and m i g h t  f i l e  fo r  
p r o t e c t i o n  u n d e r  t h e  b a n k r u p t c y  s t a t u t e s ,  t h e  Navy s u g g e s t e d  
t h a t  t h e  f i r m  c o n s i d e r  a l t e r n a t i v e  s o l u t i o n s ,  i n c l u d i n g  t h e  
p o s s i b i l i t y  of t r a n s f e r r i n g  t h e  c o n t r a c t s  for t h e  t w o  o p t i o n  
s h i p s  t o  a n o t h e r  contractor.  PSC t h e n  c o n t a c t e d  known 
p o t e n t i a l  s u p p l i e r s ,  i n c l u d i n g  Avondale ,  which a l r e a d y  was 
u n d e r  c o n t r a c t  t o  b u i l d  s e v e n  f l e e t  o i l e r s ,  and  American. 
These  d i s c u s s i o n s  r e s u l t e d  i n  a t e n t a t i v e  ag reemen t  between 
PSC and Avondale  t o  a s s i g n  PSC's c o n t r a c t  for t h e  t w o  o p t i o n  
s h i p s  t o  Avondale .  

T h e  Navy p a r t i c i p a t e d  i n  t h e  f i n a l  n e g o t i a t i o n s  w i t h  t h e  two 
s h i p y a r d s  t o  s e t  t h e  c o n d i t i o n s  unde r  which it would 
acknowledge a n  a s s i g n m e n t .  As a r e s u l t  o f  these n e g o t i a -  
t i o n s ,  by  means o f  m o d i f i c a t i o n s  o f  t h e  a g e n c y ' s  c o n t r a c t s  
w i t h  t h e  s h i p y a r d s ,  t h e  c o n t r a c t s  f o r  t h e  t w o  o p t i o n  s h i p s  
were a s s i g n e d  t o  Avondale  f o r  c o m p l e t i o n  a t  a f i r m ,  f i x e d -  
price unde r  t h e  d e l i v e r y  s c h e d u l e  i n  t h e  PSC c o n t r a c t .  PSC 
a g r e e d  t o  a f i r m ,  f i x e d - p r i c e  for c o m p l e t i o n  of t h e  
r e m a i n i n g  t w o  s h i p s  unde r  i t s  o r i g i n a l  c o n t r a c t ,  and also 
a g r e e d  t o  r e p l a c e m e n t  of a r e s t r i c t i v e  d e f a u l t  c l a u s e  i n  i t s  
o r i g i n a l  c o n t r a c t  w i t h  a s t a n d a r d  d e f a u l t  c lause more 
f a v o r a b l e  to  t h e  government .  The t o t a l  cost  t o  t h e  
government  f o r  c o m p l e t i o n  o f  t h e  c o n t r a c t  a s s i g n e d  t o  
Avondale  and t h e  t w o  s h i p s  r e t a i n e d  by PSC w i l l  n o t  exceed  
t h e  g o v e r n m e n t ' s  e x p e c t e d  t o t a l  l i a b i l i t y  p r ior  t o  t h e  
a s s i g n m e n t .  - 1/ 

American f i r s t  a r g u e s  t h a t  t h e  a s s i g n m e n t  was c o n t r a r y  t o  
t h e  p r o v i s i o n s  of t h e  Anti-Assignment  A c t ,  wh ich  g e n e r a l l y  
p r o h i b i t s  t h e  t r a n s f e r  o f  government  c o n t r a c t s .  American 
acknowledges  t h a t  t h e  c o u r t s  h a v e  p r e v i o u s l y  h e l d  t h a t  t h e  
gove rnmen t ,  i f  it chooses t o  d o  so, may r e c o g n i z e  a n  
a s s i g n m e n t  o u t s i d e  o f  t h e  s p e c i f i c  p r o v i s i o n s  of t h e  A c t ,  

T u f t c o  Corp. v.  U n i t e d  S t a t e s ,  6 1 4  F.2d 740  
%:-&?;980); American F i n a n c i a l  Assoc+ates, L td .  V. 
U n i t e d  S t a t e s ,  5 C 1 .  C t .  761 ( 1 9 8 4  ) ,  a f f  d ,  755 F.2d 912 
(Fed.  C i r .  1 9 8 5 ) ,  but asserts t h a t  these r u l i n g s  a re  
d i s t i n g u i s h a b l e  from t h e  f a c t s  h e r e  on t h e  bas i s  t h a t  t h e y  
t u r n e d  on  government  c o n d u c t  t h a t  e s t o p p e d  t h e  government  
from d i s a v o w i n g  t h e  a s s i g n m e n t .  Moreover ,  American asserts 

1/  I n  c a l c u l a t i n g  t h e  a g e n c y ' s  t o t a l  e x p e c t e d  l i a b i l i t y  
prior t o  t h e  a s s i g n m e n t ,  t h e  Navy added to t h e  c o n t r a c t  
c e i l i n g  p r i c e  t h e  a n t i c i p a t e d  sums above  t h e  c e i l i n g  t o  
which t h e  c o n t r a c t o r  w i l l  be e n t i t l e d  t o  unde r  t h e  escala- 
t i o n  terms of t h e  c o n t r a c t .  
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t h a t  t h e  prior caselaw is i n c o n s i s t e n t  w i t h ,  and h a s  been  
s u p e r s e d e d  by ,  t h e  p r o v i s i o n s  o f  t h e  C o m p e t i t i o n  i n  
C o n t r a c t i n g  A c t  o f  1984 ( C I C A ) ,  10 U.S.C. S 2 3 0 4 ( a )  (Supp. 
IV 1 9 8 6 ) ,  which g e n e r a l l y  requires a g e n c i e s  t o  o b t a i n  f u l l  
and open  c o m p e t i t i o n  i n  c o n d u c t i n g  p rocuremen t s .  Accord ing  
t o  t h e  protester ,  t h e  a s s i g n m e n t  o f  t h e  t w o  o i lers  c o n s t i -  
t u t e d  a n  improper s o l e - s o u r c e  p r o c u r e m e n t  n o t  j u s t i f i e d  by 
any  o f  t h e  e x c e p t i o n s  t o  t h e  r e q u i r e m e n t  f o r  f u l l  and open  
c o m p e t i t i o n .  

W e  f i n d  t h a t  American h a s  p r o v i d e d  no  s u p p o r t  f o r  i t s  
c o n t e n t i o n  t h a t  w a i v e r  o f  t h e  a n t i - a s s i g n m e n t  p r o v i s i o n s  of 
t h e  A c t  is p e r m i t t e d  o n l y  where t h e  government  is otherwise 
e s t o p p e d  from d i s a v o w i n g  t h e  a s s i g n m e n t .  On t h e  c o n t r a r y ,  
as  h a s  been  r e p e a t e d l y  r e c o g n i z e d ,  t h e  government  may wa ive  
t h e  s t a t u t e  and r e c o g n i z e  a n  a s s i g n m e n t  a s  t h e  c i r c u m s t a n c e s  
i n  a p a r t i c u l a r  case may w a r r a n t  b e c a u s e  t h e  g e n e r a l  
p r o h i b i t i o n  o n  t h e  t r a n s f e r  o f  government  c o n t r a c t s  i s  
i n t e n d e d  s o l e l y  f o r  t h e  p r o t e c t i o n  o f  t h e  government .  See - 
T i n k e r  ti Scott  v.  U n i t e d  S t a t e s  F i d e l i t y  b G u a r a n t y  Co . ,  
169 F. 211 (C.C.D.  O r .  1 9 0 9 ) ;  I n t e  
I n c . ,  ASBCA N o .  18218 ,  74-1 BCA 1 -., GSBCA NO. 6365 ,  83-1 BCA 1 1 6 , 5 0 2  (statutewzs 
e n a c t e d  t o  p r e v e n t  p e r s o n s  o f  i n f l u e n c e  from buy ing  u p  
claims a g a i n s t  t h e  U n i t e d  S t a t e s  and t o  a v o i d  c o n f l i c t i n g  
demands f o r  payment  and c h a n c e s  o f  m u l t i p l e  l i a b i l i t y ) .  

The Navy c o n s i d e r e d  t h e  t r a n s f e r  here a n  appropriate  o p t i o n  
u n d e r  t h e  c i r c u m s t a n c e s  because t h e  o i l e r s  are u r g e n t l y  
needed  t o  r e p l a c e  s h i p s  a p p r o a c h i n g  t h e  end o f  t h e i r  u s e f u l  
s e r v i c e  l i f e .  The s h i p s  t o  be r e p l a c e d  a r e ,  on a v e r a g e ,  
a p p r o x i m a t e l y  4 0  y e a r s  o l d ;  t h e y  are more e x p e n s i v e  t o  
operate and m a i n t a i n ,  and are less capable t h a n  t h e  187- 
Class  o i le rs .  T h e  agency  s t a t e s  t h a t  t h e  t i m e  r e q u i r e d  f o r  
t e r m i n a t i o n  o f  P S C ' s  c o n t r a c t ,  overcoming any  d e l a y s  c a u s e d  
by t h e  c o n s e q u e n t  b a n k r u p t c y  o f  PSC, p r e p a r i n g  a s o l i c i t a -  
t i o n  p a c k a g e  f o r  t h e  p a r t i a l l y - c o n s t r u c t e d  s h i p s ,  c o n d u c t i n g  
a c o m p e t i t i v e  r e p r o c u r e m e n t ,  and s e c u r i n g  c o m p l e t i o n  by a 
new c o n t r a c t o r  ( o t h e r  t h a n  A v o n d a l e ) ,  would have  d e l a y e d  
d e l i v e r y  o f  t h e  o i l e r s  by a t  l e a s t  4 t o  6 y e a r s .  While t h e  
Navy h a s  i n d i c a t e d  t h a t  a sho r t  d e l a y  i n  d e l i v e r y  would be 
acceptable,  i t  m a i n t a i n s  t h a t  a d e l a y  o f  t h i s  m a g n i t u d e  
would have  had a n  a d v e r s e  e f f e c t  on  o p e r a t i o n a l  c a p a b i l i -  
t i es .  I n  t h i s  r e g a r d ,  w e  n o t e  t h a t  American h a s  n o t  c l a i m e d  
t h a t  it c a n  d e l i v e r  t h e  s h i p s  a c c o r d i n g  t o  t h e  d e l i v e r y  i 
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s c h e d u l e  i n  PSC's contract as ag reed  t o  by Avondale and a t  a 
p r i c e  lower t h a n  or equal t o  Avondale 's .2/  

F u r t h e r ,  w e  do  n o t  a g r e e  w i t h  Amer ican  t h a t  t h e  agency was 
r e q u i r e d  t o  conduc t  a c o m p e t i t i v e  procurement  i n  order t o  
o b t a i n  a comple t ion  of  t h e  c o n t r a c t  work. C I C A  d o e s  n o t  
a p p l y  t o  a t r a n s f e r  of  work from one  contractor t o  a n o t h e r  
where,  as here, t h e  t r a n s f e r  is  i n t e n d e d  t o  assure c o n t i n u e d  
per formance  o f  t h e  c o n t r a c t  under e s s e n t i a l l y  t h e  same 
mater ia l  terms (same items, cost and d e l i v e r y )  upon which a 
c o m p e t i t i o n  had a l r e a d y  been conducted.  We f i n d  n o t h i n g  
un reasonab le  or i n  v i o l a t i o n  of  s t a t u t e  i n  t h e  a g e n c y ' s  
approach  here. 

American a r g u e s  t h a t  t h e  ass ignment  i n v o l v e s  t h e  u s e  of  
a p p r o p r i a t e d  f u n d s  u n a v a i l a b l e  f o r  t h i s  purpose .  The 
p r o t e s t e r  c i tes  p r i o r  d e c i s i o n s  of  o u r  O f f i c e  (Tacoma 
B o a t b u i l d i n g  C o . ,  66 Comp. Gen. 625 ( 1 9 8 7 ) ;  60 Comp. 
Gen. 591 (1981 ) )  , i n  which w e  s t a t e d  t h a t  i n  r ep rocuremen t s  
a f t e r  t h e  v o l u n t a r y  m o d i f i c a t i o n  or t e r m i n a t i o n  f o r  
conven ience  of  a c o n t r a c t ,  a s  d i s t i n g u i s h e d  from a te rmina-  
t i o n  f o r  d e f a u l t ,  t h e  a p p r o p r i a t e d  f u n d s  o b l i g a t e d  f o r  t h e  
o r i g i n a l  c o n t r a c t  are  n o t  a v a i l a b l e  t o  fund a r ep lacemen t  
contract  i f  t h e  p e r i o d  of  a v a i l a b i l i t y  f o r  t h e  a p p r o p r i a t i o n  
had o t h e r w i s e  e x p i r e d .  I t  c o n t e n d s  t h a t  under  t h i s  r u l e ,  
t h e  a p p r o p r i a t e d  f u n d s  o r i g i n a l l y  o b l i g a t e d  f o r  t h e  f o u r  
o i l e r s  a re  no l o n g e r  a v a i l a b l e  and t h a t  t h e  Navy i n s t e a d  
s h o u l d  have r e l i e d  on t h e n  c u r r e n t  f i s c a l  y e a r  1988 
a p p r o p r i a t i o n s .  I n  a d d i t i o n ,  American p o i n t s  o u t  t h a t  
w h i l e  t h e  Navy h a s  n o t i f i e d  Congress  of  i t s  i n t e n t  t o  
reprogram a d d i t i o n a l  f u n d s ,  t h a t  is, s h i f t  funds  w i t h i n  a 
lump sum a p p r o p r i a t i o n  from o t h e r  a c c o u n t s  f o r  u s e  i n  
b u i l d i n g  t h e  f o u r  o i l e r s ,  Congress  h a s  n o t  y e t  approved t h e  
proposed reprogramming . 
T h e  Navy, however, r e p o r t s  t h a t  t h e  f u n d s  o b l i g a t e d  f o r  t h e  
1985 award o f  t w o  s h i p s  and t h e  subsequen t  exercise i n  1986 
and 1987 o f  t h e  o p t i o n s  f o r  t w o  a d d i t i o n a l  s h i p s  were f i s c a l  
y e a r  1985, 1986 and 1987 " S h i p b u i l d i n g  and Convers ion ,  Navy" 
a p p r o p r i a t i o n s  w i t h  a 5-year  p e r i o d  o f  a v a i l a b i l i t y .  

With respect t o  t h e  u s e  of  reprogrammed funds ,  w e  n o t e  t h a t  
i n  t h e  absence  o f  s p e c i f i c  s t a t u t o r y  l i m i t a t i o n s ,  a g e n c i e s  

- 2/ Moreover,  w e  n o t e  t h a t  American h a s  i n  f a c t  contended  i n  
another  p r o t e s t  f i l e d  w i t h  our O f f i c e  (B-231923.2, concern- 
ing  a s u b s e q u e n t  p rocurement  f o r  a d d i t i o n a l  o i l e r s )  t h a t  as  
a r e s u l t  o f  Avonda le ' s  p r i o r  e x p e r i e n c e  i n  c o n s t r u c t i n g  187- 
Class  o i le rs ,  no other s h i p y a r d  can o f f e r  a p r i c e  as l o w  a s  
Avondale ' s .  
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are generally legally free to reprogram, even though to do 
so may be inconsistent with informal understandings with 
Congress or with budget estimates on which an appropriation 
was based. See - generally B-215002, Aug. 3, 1987. We are 
aware of, and the protester has cited, no applicable 
statutory provision requiring advance congressional approval 
for reprogramming of the funds in question. Furthermore, 
although Department of Defense (DOD) instructions on 
reprogramming impose certain non-statutory restrictions on 
reprogramming, see DOD Directive 7250.5, Jan. 9, 1980 and 
DOD Instruction 7250.10, Jan. 10, 1980, such limitations 
are matters of internal executive policy and therefore do 
not provide our Office with a basis to object to an 
expenditure. LTV Aerospace Corp., B-183851, Oct. 1 ,  1975, 
75-2 CPD 11 203; - see generally Interscience Systems, Inc., 
60 Comp. Gen. 331 (1981), 81-1 CPD ll 222. 

American also contends that in converting PSC's contract 
from a fixed-price incentive to a firm fixed price contract, 
the agency violated the provisions of 10 U.S.C. S 2405 
(1982), which prohibits DOD from adjusting any price under a 
shipbuilding contract "for an amount set forth in a claim, 
request for equitable adjustment, or demand. . . arising out 
of events occurring more than 18 months before the submis- 
sion of the claim, request, or demand." According to the 
protester, PSC's current financial difficulties (the impetus 
for the assignment) resulted in part from a renovation of 
its shipyard begun after PSC purchased the facilities in 
1982. 

PSC's assignment of the contract does not constitute a 
"claim, request or demand" as defined under the statute; the 
arrangement reached in no way appears to represent the 
settlement of an actual or potential claim by PSC. 
Furthermore, as indicated above, the total cost to the 
government for completion of the four ships will not exceed 
the government's expected total liability under the contract 
in effect prior to the assignment when sums to which the 
contractor would be entitled under the escalation provisions 
of the contract are taken into consideration. 

The protest is denied. 

fl James F. Hinchman 
General Counsel 
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